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§40.51

Testing Programs,” April 11, 1988, and
subsequent amendments thereto.

(b) Employers subject to this part
may also use laboratories located out-
side the United States if—

(1) The Department of Transpor-
tation, based on a written rec-
ommendation from DHHS, has certified
the laboratory as meeting DHHS lab-
oratory certification standards or
deemed the laboratory fully equivalent
to a laboratory meeting DHHS labora-
tory certification standards; or

(2) The Department of Transpor-
tation, based on a written rec-
ommendation from DHHS, has recog-
nized a foreign certifying organization
as having equivalent laboratory certifi-
cation standards and procedures to
those of DHHS, and the foreign certify-
ing organization has certified the lab-
oratory, pursuant to those equivalent
standards and procedures.

[61 FR 37016, July 16, 1996]
Subpart C—Alcohol Testing

SOURCE: 59 FR 7357, Feb. 15, 1994, unless
otherwise noted.

§40.51 The breath alcohol technician.

(@) The breath alcohol technician
(BAT) shall be trained to proficiency in
the operation of the EBT he or she is
using and in the alcohol testing proce-
dures of this part.

(1) Proficiency shall be demonstrated
by successful completion of a course of
instruction which, at a minimum, pro-
vides training in the principles of EBT
methodology, operation, and calibra-
tion checks; the fundamentals of
breath analysis for alcohol content;
and the procedures required in this
part for obtaining a breath sample, and
interpreting and recording EBT re-
sults.

(2) Only courses of instruction for op-
eration of EBTs that are equivalent to
the Department of Transportation
model course, as determined by the Na-
tional Highway Traffic Safety Admin-
istration (NHTSA), may be used to
train BATs to proficiency. On request,
NHTSA will review a BAT instruction
course for equivalency.

(3) The course of instruction shall
provide documentation that the BAT
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has demonstrated competence in the
operation of the specific EBT(s) he/she
will use.

(4) Any BAT who will perform an ex-
ternal calibration check of an EBT
shall be trained to proficiency in con-
ducting the check on the particular
model of EBT, to include practical ex-
perience and demonstrated competence
in preparing the breath alcohol simula-
tor or alcohol standard, and in mainte-
nance and calibration of the EBT.

(5) The BAT shall receive additional
training, as needed, to ensure pro-
ficiency, concerning new or additional
devices or changes in technology that
he or she will use.

(6) The employer or its agent shall
establish documentation of the train-
ing and proficiency test of each BAT it
uses to test employees, and maintain
the documentation as provided in
§40.83.

(b) A BAT-qualified supervisor of an
employee may conduct the alcohol test
for that employee only if another BAT
is unavailable to perform the test in a
timely manner. A supervisor shall not
serve as a BAT for the employee in any
circumstance prohibited by a DOT op-
erating administration regulation.

(c) Law enforcement officers who
have been certified by state or local
governments to conduct breath alcohol
testing are deemed to be qualified as
BATSs. In order for a test conducted by
such an officer to be accepted under
Department of Transportation alcohol
testing requirements, the officer must
have been certified by a state or local
government to use the EBT or non-evi-
dential alcohol screening device that
was used for the test.

[59 FR 7357, Feb. 15, 1994, as amended at 60
FR 19679, Apr. 20, 1995]

8§40.53 Devices to be used for breath
alcohol tests.

(a) For screening tests, employers
shall use only EBTs. When the em-
ployer uses for a screening test an EBT
that does not meet the requirements of
paragraphs (b) (1) through (3) of this
section, the employer shall use a log
book in conjunction with the EBT (see
§40.59(c)).

(b) For confirmation tests, employers
shall use EBTs that meet the following
requirements:
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(1) EBTs shall have the capability of
providing, independently or by direct
link to a separate printer, a printed re-
sult in triplicate (or three consecutive
identical copies) of each breath test
and of the operations specified in para-
graphs (b) (2) and (3) of this section.

(2) EBTs shall be capable of assigning
a unique and sequential number to
each completed test, with the number
capable of being read by the BAT and
the employee before each test and
being printed out on each copy of the
result.

(3) EBTs shall be capable of printing
out, on each copy of the result, the
manufacturer’s name for the device,
the device’s serial number, and the
time of the test.

(4) EBTs shall be able to distinguish
alcohol from acetone at the 0.02 alcohol
concentration level.

(5) EBTs shall be capable of the fol-
lowing operations:

(i) Testing an air blank prior to each
collection of breath; and

(ii) Performing an external calibra-
tion check.

840.55 Quality assurance plans for
EBTs.

(@) In order to be used in either
screening or confirmation alcohol test-
ing subject to this part, an EBT shall
have a quality assurance plan (QAP)
developed by the manufacturer.

(1) The plan shall designate the
method or methods to be used to per-
form external calibration checks of the
device, using only calibration devices
on the NHTSA ‘“‘Conforming Products
List of Calibrating Units for Breath Al-
cohol Tests.”

(2) The plan shall specify the mini-
mum intervals for performing external
calibration checks of the device. Inter-
vals shall be specified for different fre-
quencies of use, environmental condi-
tions (e.g., temperature, altitude, hu-
midity), and contexts of operation (e.g.,
stationary or mobile use).

(3) The plan shall specify the toler-
ances on an external calibration check
within which the EBT is regarded to be
in proper calibration.

(4) The plan shall specify inspection,
maintenance, and calibration require-
ments and intervals for the device.

§40.57

(5) For a plan to be regarded as valid,
the manufacturer shall have submitted
the plan to NHTSA for review and have
received NHTSA approval of the plan.

(b) The employer shall comply with
the NHTSA-approved quality assurance
plan for each EBT it uses for alcohol
screening or confirmation testing sub-
ject to this part.

(1) The employer shall ensure that
external calibration checks of each
EBT are performed as provided in the
QAP.

(2) The employer shall take an EBT
out of service if any external calibra-
tion check results in a reading outside
the tolerances for the EBT set forth in
the QAP. The EBT shall not again be
used for alcohol testing under this part
until it has been serviced and has had
an external calibration check resulting
in a reading within the tolerances for
the EBT.

(3) The employer shall ensure that in-
spection, maintenance, and calibration
of each EBT are performed by the man-
ufacturer or a maintenance representa-
tive certified by the device’s manufac-
turer or a state health agency or other
appropriate state agency. The em-
ployer shall also ensure that each BAT
or other individual who performs an ex-
ternal calibration check of an EBT
used for alcohol testing subject to this
part has demonstrated proficiency in
conducting such a check of the model
of EBT in question.

(4) The employer shall maintain
records of the external -calibration
checks of EBTs as provided in §40.83.

(c) When the employer is not using
the EBT at an alcohol testing site, the
employer shall store the EBT in a se-
cure space.

§40.57 Locations for breath alcohol
testing.

(a) Each employer shall conduct alco-
hol testing in a location that affords
visual and aural privacy to the individ-
ual being tested, sufficient to prevent
unauthorized persons from seeing or
hearing test results. All necessary
equipment, personnel, and materials
for breath testing shall be provided at
the location where testing is con-
ducted.

(b) An employer may use a mobile
collection facility (e.g., a van equipped
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